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Sales Tax

This review of sales tax practices in New York
and California was commissioned by AIGA
based on success in clarifying the issue in
these bellwether states through legal and

administrative proceedings. The intention of
this brochure is to provide information to all

AIGA members and to allow members in other
states to use the New York and California

examples as support in clarifying their sales
tax liability in their own states.



As tax agencies more aggressively
enforce the sales tax laws, more
are eager to audit for possibly
overlooked revenue. Designers
can best protect themselves

from unexpected tax liability by
learning when they are and are
not required to collect sales tax on
the work they provide for clients.

Sales tax is a state—and occasionally
alocal—matter, which prevents
AIGA from pursuing a single
national clarification of the issue.
Statutes and the practice of

the taxing authority will vary
somewhat from jurisdiction to
jurisdiction. In addition, design
services are seldom addressed
explicitly in state sales tax laws.
The many things that graphic
design embraces—design services,
illustration, printing specifications
and delivery of printed matter—
are viewed as different forms of
property and are treated and
grouped differently for tax purpos-
es from state to state. While AIGA
offers a general guide to sales

tax principles, dealing with sales
tax should be worked out in
consultation with an accountant.

You should be aware, however,
that many accountants, even
those “familiar with sales tax
issues,” may have no idea
whatsoever what the sales tax
issues are with regard to this
poorly defined area of the design
profession, and may suggest the
safest course (but most costly to
designers): to charge tax on
everything. A better course will
be for designers to contact an
accountant, and armed with
this document, raise their con-
sciousness on this issue, and
then get their advice on how this
affects your personal situation.

Current cases that help to narrow
the liability of designers for sales
tax will be posted on www.aiga.org.



A key distinction: Is your work
tangible or intangible?

The basic divide that determines
what is subject to sales tax is the
sometimes-blurry line between
the tangible and the intangible.
Transfers of tangible goods

are generally taxed, unless
specifically exempted by statutes
or regulations; services and
intangible property are generally
exempt from tax, unless statutes
or regulations specifically
render them taxable. Designers
typically provide services that
are in most cases nontaxable,
and grant or license to clients
the right to reproduce their
work. Licenses are considered
intangible personal property,
and transfers of such are gener-
ally not subject to tax. Designers
may, however, also provide their
clients with tangible personal
property such as finished printed
matter or a disk that contains the
intangible personal property—a
reproduction rights transfer—that
is the substance of the contract.
Tangible personal property is
generally subject to tax. While
tangible printed matter should be
presumed taxable, treatment of
disks or other layout transfers
may vary widely from jurisdiction
to jurisdiction.

The designer, then, must consider
what is being done, and what is
being tmnsferred, in the various
elements of each client contract,
and separate out a job’s taxable
elements from its nontaxable
elements as precisely as

possible in all contracts or
invoices, according to the laws
of the home jurisdiction.

Services

Services, as noted above, are
usually not subject to tax unless
specifically included in a statute
or regulation. This is the general
category under which to group
charges for time and labor:
billable time for producing
concepts and designs, scanning
and manipulation, time spent on
press, time spent building and
encoding a website and similar
billables should be calculated

as services and so noted in all
contracts and invoice terms.

Intangible property

Copyright licenses are intangible
property, as opposed to the
intangible services of time and
labor. Designers, unlike illustra-
tors, tend not to treat their
client commissions as copyright
licensing transactions. The
images that a designer creates,
however—whether the logo,
which is clearly a free-standing
image, or the larger images
created by arranging type, illus-
trations and photographs in a
brochure or package or poster
design—are copyrightable works
of graphic art that the designer
licenses to the client. This is not
the place for a lengthy examina-
tion of the copyrightability of
graphic design. But the designer
who registers designs when
appropriate and who, with or



without registration, makes clear
to the client that he or she is
acquiring a license, not purchasing
ownership of either the original
design itself or the boards or disks
on which the design is embodied,
is better able to retain control of
the design and its integrity.
Regarding sales tax, a clear paper
trail that indicates the design is a
copyright property being licensed
to the client makes clear to a tax-
ing authority that the portion of a
job not tax-exempt as “services”
is a nontaxable transfer of intan-

gible property.

Tangible property

Printed matter, such as
brochures, stationery or posters,
is taxable as tangible property if
the designer sells them to the
client. If, however, the designer
simply acts as the client’s agent in
dealing with the printer, with the
client paying the printer directly,
the transfer to the client will still
be subject to tax; in this instance
the printer, not the designer, will
have to collect the tax. The issue
that arises when the designer
transfers tangible personal prop-
erty to the client in addition to
performing services and licensing
the design is how, and where, the
line will be drawn between the
intangible, nontaxable portion of
the transaction and the tangible,
taxable portion. Taxing authori-
ties are typically concerned that
in a transaction of this nature the
bulk of the value will be loaded
into the nontaxable portion of the
transaction as an exercise in

tax evasion, which is why a clear
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paper trail—differentiating the
value of the intangible services
(however calculated) and the
licenses granted, from the taxable
costs of the tangible printing and
production, is essential to avoid
unnecessary tax liability.

What is less clear:
Is graphic design tangible?

While most states do not tax
intangible services or copyright
transfers, the state laws and
regulations may not be clear as to
whether or not “design” falls
within provision of services and
copyright license transfers, or

is merely a production adjunct of
the printing trade. Many state
laws are woefully out of date—
having been drafted long before
the adoption of the current
copyright law, in the era of
engraving houses, hot type and
keylining—and do not even
recognize the existence of the
graphic designer independent
from a printing or typesetting
establishment. As an auditor’s
knowledge of the industry may
well consist entirely of regula-
tions that describe the industry
as of 20 or more years ago, it falls
entirely on the designer to
provide clarification within the
relevant laws and regulations,

no matter how out of date, to
explain why graphic design
should be exempt from collection
of tax in the event of an audit.


















Sales tax venue

Sales tax applies only to business
conducted within the designer’s
home state, with two exceptions.
A few contiguous states, usually
adjoining, have reciprocal
agreements; the designer living
in a state that has one of these
agreements should consult an
accountant to determine if tax is
due on transactions with clients
in the reciprocal state. Also,

if an out-of-state client has a
substantial business nexus such
as a store or branch office in the
designer’s home state, tax will
apply if due. If the designer is
having printing done out of state
for an in-state client, the shipping
of the completed printed matter
from out of state will still be
subject to tax if the designer, not
the printer, bills the client.

The designer’s role
in collecting sales tax

Clients, understandably, do not
want to pay tax if they can avoid
doing so, and frequently attempt
to evade sales tax by the simple
expedient of refusing to pay or
ignoring the line item on the
invoice. The designer, however,
is liable to the state for the tax
owed, whether or not the client
pays—and so should stress to the
client that sales tax is "charged”
by the state, not the designer,
who merely collects it on behalf
of the state, as mandated under
state law.

Contract language that
clarifies the tax status

The contract or proposal should
contain language permitting the
designer to pass through to the
client any sales tax he or she must
pay on a project and protecting
the designer in the event that
any taxing authority assesses
sales tax on audit. The following
wording should be in all contracts
for nontaxable transactions and
grants of rights for one-time
reproduction of designs only:
“Client is liable for sales tax paid
by [the designer] to vendors or
freelancers for services rendered
or materials purchased relating
to the execution of this project.
The client shall also pay any sales,
use or other transfer taxes that
may be applicable to the services
provided, including any tax that
may be assessed on subsequent
audit of [the designer’s] books
of accounts.”

On projects where the client is
being provided the grant of a
right for one-time reproduction
of the designs only, all mechanicals
and disks sent to the client must
be marked with a stamp or label
that provides the following
message to avoid appearing to be
a taxable transaction: "Ownership
and title of all drawings, artwork,
electronic files and other visual
presentations at all times remains
the property of [the designer].
Temporary transfer of possession
is granted only for the purpose
of reproduction after which all
materials must be returned,



unaltered and unretouched
to [the name and address of
the designer].”

The following wording should
be in all contracts for taxable
projects: “This estimate does not
include sales tax. Sales tax will
be charged for that portion of
the job delivered in New York
[State] when the job is invoiced.”

Recommendations to minimize
sales tax liability

Most states fall somewhere
between New York and California
in their application of sales tax
to designers. The statutes and
regulations may or may not
recognize designers as such, or
the existence and intangibility
of reproduction rights, but most
states—including California,
once the regulatory revisions are
complete—exempt most aspects
of design transactions except for
the delivery of tangible printed
matter. The designer who wishes
to avoid needlessly collecting
tax, and to avoid unnecessary
liability for sales tax if audited,
must be aware of how his or

her home state statutes and
regulations are configured, and
adjust contracts and billing to
clearly distinguish tangibles
from intangibles, and taxable
transfers from nontaxable, in a
manner that conforms to them.
Initial consultation with an
accountant familiar with sales
tax can provide the designer with
a template for design transactions
that will enable the designer to
avoid unpleasant surprises.

To minimize your sales tax
liability, you should consider
the following practices:

m Differentiate on your invoices
the fees for design services
(consulting), intangible
products (use licenses) and
tangible products (boards and
disks, which should be treated
as a commodity rather than
as a specialized product to
which all of the value of your
creativity accrues). This may
not be sufficient. An even
more explicit approach would
be to execute separate contracts
for tangible and intangible
products and services.

m Clarify in your written
agreement with the client that
you are providing the rights
to use your work, but not the
ownership of the work itself.

m Specify on your boards or
disks that they are the property
of your studio and should
be returned.

m Have clients pay directly for
tangible products, such as
printing, so that you do not
have to assume the sales tax
collection role.

If you need to make use of
official clarifications from New
York or California authorities to
advocate your case in these or
other states, they are contained
in the preceding highlighted
pages and on the web at
www.aiga.org.



About AIGA

AIGA, the professional association
for design, is the oldest and largest
membership association for design
professionals engaged in the
discipline, practice and culture of
designing. Its mission is to advance
designing as a professional craft,
strategic tool and vital cultural force.

The organization was founded as the
American Institute of Graphic Arts
in1914. Since then, it has become
the preeminent professional associ-
ation for communication designers,
broadly defined. In the past decade,
designers have increasingly been
involved in creating value for clients
(whether public or business)
through applying design thinking
to complex problems, even when
the outcomes may be more strategic,
multidimensional and conceptual
than what most would consider
traditional communication design.
AIGA now represents more than
19,000 designers of all disciplines
through national activities and local
programs developed by more than
55 chapters and 200 student groups.
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AIGA supports the interests of
professionals, educators and students
who are engaged in the process of
designing. The association is com-
mitted to stimulating thinking
about design, demonstrating the
value of design, and empowering
success for designers throughout
the arc of their careers.

Through conferences, competitions,
exhibitions, publications and
websites, AIGA inspires, educates
and informs designers, helping
them to realize their talents and to
advocate the value of design among
the media, the business community,
governments and the public.
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Adobe

Adobe Systems, Inc. is the Official AIGA
Sponsor for Design Solutions and is proud
to be the Presenting Sponsor of the
AIGA Design Business and Ethics series.

Together with AIGA, Adobe is creating
innovative programs that give members
avoice, nurture young designers and
actively engage the creative community
in dialogues about the important issues in
the fields of design and technology.

The alliance between AIGA and Adobe is
along-term partnership dedicated to
advancing design and the use of technology
across creative industries as well as under-
standing and highlighting the impact

of design on the economy and society.

Adobe has been an active participant in the
design community over the past 25 years and
looks forward to an ongoing conversation
and dialogue — listening closely to designers
and their needs.

About Adobe Systems Incorporated
Adobe revolutionizes how the world engages
with ideas and information.

The company’s award-winning technologies
and software have redefined business,
entertainment, and personal communica-
tions by setting new standards for producing
and delivering content that engages
people anywhere at anytime and through
any medium.

For more information, visit

ww.adobe.com/aboutadobe]

“Sales Tax" is one topic in the
AIGA Design Business and Ethics
series, a range of publications
dealing with ethical standards and
practices for designers and their
clients. New topics will be added to
the series periodically. Additional
copies can be downloaded from
www.aiga.org. For more information
on solving communications design
problems or hiring a professional
designer, visit www.aiga.org.

To join AIGA or to review the
purpose and benefits of AIGA,
visit www.aiga.org.
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